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COOK INLET KEEPER

VIA FACSIMIIE
(4101 962-1746

November 26, 2000

Donna Wicting. Chief

National Marine Visherics Serviee
Oflice of Protecled Resources

Marine Mammal Conservation Division
1315 Fast- West Highway. 13ih Floor
Stbver Spring. MDD 20910-3226

Re.  Comments on Propused Rule: Taking of Cook Inlet. Alaska. Stock of Beluga
Whalcs by Alaska Natives (56 FR 59164 (Oct. 4, 2000))

Dear Ms. Wieting:
L Introduction

Cook Inlet Keeper is a nonprofil organization dedicaled Lo protecting the Cook tnlet watershed
and the lite it sustains. On behall ol Keeper's 600+ members living in the Cook Inlet area.
please accept these comments on the above-referenced proposed rule and accompanying Drall
Lnvironmental Impact Statement (DEIS).

Cook Inict Keeper appreciates NMEPS™s cfforty o address the dramatic dechne ot belupa whales
in Cook Ialet. and applauds NME'S work to respect the cultural signilficance of a subsistence
harvest i Couk Tnlet. However. based on a review of the proposed rule and the accompanying
DEIS, and in light of the substantial history on this matter, Keeper believes NMES has
succumbed o political pressures. and untairly and licgally fuisted the belugas™ decline solely on
Alaska Native subsistence hunting, without adeguate review and consideration of other
anthropogenic factors.

Keeper docs not argue that Native subsistence takes cannol have a significant impact on the

small and localized Cook Inlet beluga population. Keeper docs assert. howcever, that NMES is
tuking a sumplistic approach 1o a highly complex issue, and is threatening the continucd survival
ol this 1enuous stock by failing to address land use. pollution and other anthropogenic issucs in

iy management Stralcyy.

Cook Inter Belugas Comments Page 1 Nowveimber 26,2000

1128700 TUE 11:21 [TX/RX NO 7053] [@oog

N3]

c



11/28/2000  15:19 NORA/NMFS 381 713 0376 + 919975867263 NO.519
SENT BY: CCOK INLE| KEEPER; ¢+ 27- 0 8:38AM; 19072354083 => 9301/13av00;

1. Comments
Al Marine Mammal Protection Act

The MMPA requires NMES to “prepare conservation plans . as spon as possible, tor any
species or stock designated as depleted.” 16 U S.C § 1383b(b)(1 1 C) (emphasis added). The
conservation plan must be designed for “conserving and restoring the species or stock 10 1S
optimum sustamable population.”™ 16 1J.8.€. § 1383h(h). Now. rather than moving ahcad with a
conmprehensive plan 10 address beluga whale survivorship, NMFES has arbitrarily opted to tocus
only on one possible factor in the whales™ dechne (i.e, Native Alaska subsistence hunting).

While NMF'S clearly has the authority to regulate native harvests pursuant to the MMPA. this
anthority in no way authorizes NFMS to summarily dismiss its responsibility to consider other
factors under 16 1.S.C § 1383b(bY1)C).

NMFS bases it entire regulatory strategy on the presumplion that Native subsistence hunting
ajone “is believed to be responsible for the observed level of decline”™ of Cook Inlet beluga
whalcs. 65 Fed. Reg. 59165 {Oct. 4. 2000). Yet this sweeping presumption hinges on a single
year's data. i.¢. the 1999 population abundance estimate. [d. Similarfy. the tast three years of
population data show no statistically significamt increase in the number of Cook Inlet belugas,
despite the 1999 moratorium on subsistence takes. Clearly, the inference exists within these
discrepancics that factors other than Native subsistence takes are involved in the complex picture
of beluga survivership.

Accordingly. Keeper believes NMT'S is subverting the purposes and provisions of the MMPA by
failing 10 develop and implement a conservation plan “as soon as possible”™ for the Cook Iniet
beluga stock.

B. Nationul Environmentul Policy Act

NEPA requires all E1S documents o consider the direct, indirect, and cumulative impacis of
agency action. 40 C.F.R. § 1502.16. A cumulative impact on the environment “results trom the
incremental impact of the action when added to other past, present. and reasonably foresceable
future actions . . . .~ 46 C.I'.R. § 1508.7. Cumulative impacls may rcsuit trom “individuoally
minor hut collectively significant actions Laking place over a period of tme.” 1d.

Ve DEIS s cumulalive impacts assesstient s Jawed i several respects, Firstand joremost, m
the DEIS s conclusion on comulative impacts. NMFS states: “the recovery of the C beluga
stack is dependent on the identification of those factors which have caused this stack to
decline. " DEIS § 4.14, p. 65 Yet nowhere does NEPA or MMPA law or regulation require a
direct causal link showing harm. T'o do so raises the regulatory bar 1o unreachable heights.
because demonstratively proving causal Hiks in the patural environment is akin 1o fimdmy the
proverbial needle in a haystack. Rather, the burdep rests on NMI'S 10 show that potentially
harmful activities. such as oil & gas, logging, mining. and municipal waste, do not negatively
aflect the whale, NMFS refies on insufficient support throughout the DEIS 10 conclude such
cources do nol harm belugas during mating. birthing or feeding activitics. As a result. it must
consider these activities when devising a legitimate conservation plan.

Second. the DEIS summarily reviews various anthropogeme sources in Cook Inler, then jumps Lo
the unsupported conclusion that none will harm the heluga whale stock. Yet NMIS devotes no
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part of the DELS to the analysis required 10 support such a finding. Sce Council on
eovironmental Qualny. Convidering Cumisiative Effects Under the Nationad Environmentud
Policy Act (1997). At a minimum. NMES must analyze the cumulative and SYRErEISUC impacls
antiropogenic activities have on whales and their habitat, including GIS analysis mvolving land
usc. permitted pollution and toxc sile mtormation. Consistent with the growing body of
screntific iterature and government regulations advocating watcrshed-based Mmanagement,
NMFES should analyze anthropogenic impacts on the beluga whale in the context of the Cook
Inlet watershed. I'or a preliminary review of the types of pollation sources and activities NMES
should include m sach a review, sec Caok Inlet Keeper. ook Inler (IS Atlas on C8 ROM
{1998) (available trom Cook Inlet Keeper).

Finally. tederal rules requirc NMFS 1o evaluate “reasonably foreseeable” impacts with
potentially “catastrophic conscquences.” even if their probability of occurrence is low. 40 C.I.R.
§ 1502.22(b). The DEIS fails 1o properly characterize and consider a varicty of impacts and
issues flowing from various anthropogenic activities i Cook Inlet:

1. O1l & Gas Activities

@ the DEIS plainly concedes 1t lacks the mlormation needed o “accurately predict the
cffcets of an 01l spill on beluga whales™ DEIS 4.8.4 p. 45, Therefore. under NEPA and 40
CUF.RC1402.22. NMES clearly lacks the legal authority (u patently distniss oil-based wnipacts on
the whale 1y any conservation or recovery plan addressing the whale™s dechine.

b The DEIS relies on antiquated spill data. For example, with the exception ol the 1987
Glacier Bay spill, the most current oil spitl duta ciied by NMFS is rom 1979, The DEIS fails o
cite current spill data from Department of Conscrvation Spill Prevention and Respouse (SPAR)
division. the National Response Center, spill response and contingeney plans filed by industry.
and other gources. Without such basic and available inlormation. NMES cannot reasonably
hegin 1o understand the impacts of oil on beluga whales.

c. I'he DEIS tocases on acute rather than chronic exposures to oit by beluga whales. and
Lails Lo account for temporal, geographic and whale behavional considerations relevant 1o
oil’whale interactions. For example, summer spills at Tradmg Bay could have significantly move
effect on feeding and breeding whales than a winter spilt in the same location. Furthermore, the
DIES {ails to address long term exposures o chronmic 01l pollution (tis ssuc is rawsed here
because it s pot discussed adequately in either the Qil Spill (4.8.4) or Other Pollutants (4.8.5)
scctions of the DEIS)

a The DEIS fails 1o cite and analyzc important EVOS rescarch conducted at the
NMIES/Auke Bay Taboratory which shows increased salmon mortality at petroleum aromalic
hyvdrocarbon (PAH) concentrations as low as 1 ppb. Because salmon is un important food source
for belugas, this research implicates the potential lor reduced food avaiiahility for belupas in
chronically or acutely oiled waters. T also raises serious questions abeut chronic toxic clicets en
belugas trom ingested aydrocarbons.

¢. The DESS fails to account for aging and unfit pipetine infrastructure in and around Cook
Inlet, and the acute and chronic oil spills they coatrihute o Cook nlet, Cook Inlet has
approximately 156 miles of subsea and kind-based oil pipclines. and because most of these
pipclines were installed prior to 1970, they “arc approaching the end of their expected life span
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and need closcr momitoring and testing.” Tan Robertson & Packer Hor Company. (verview of
P:[u'.(m(’ /ec‘.gtu/([!(njv Requircmenis, Cook [nfer. Alaska (May 2000) (prepared tor the Caok Inlc:':
Rggxonal Citzens Advisory Council). The 1999 spill from the Dillon Platform pipeline. with
cvidence suggesting that external scouring caused the pipe to corrode from the outside inward. is
an excellent example of the dilapudated state of oil pipeline infrastructure it Cook Inlet. The
ﬁsks poscd by imadequaie pipeline condition and oversight are compounded by recent
intormation suggesting Cook Inlet is more seismically active than previously understood. See
Peter 3. Haeussler, ef al., Porentiul seismic hazards and tectonics of the upper Cook inlet hasin,
Abaska. hased on analysis of Pliocene and younger deformation. GSA Bulletin, v. 112,00, 9
(Sept. 2000). |

2. Sewage Discharges

a. Yhe DEIS notes that “bacterial infeetion of the respirstory tract is ane of the most
comunon discascs cheountered in marine mammals.” DEIS p. 200 Yer NMES fails 10 consider
the fact that virtually all the wastewater from Cook Inlet’s mayor population centers Hows from
facilitics with Clean Water Act cxemptions which allow the discharge of largely untreated
wastes directly into prime beluga habitat. These largely untreated efiluents pose significantly
preater risk of bacteriologic infection to beluga whales than would effluents from secondary or
rertiary treatment plants. Furthermore, NMFS fails to consider relevant geographic,
occanographic and temporal issucs regarding sewage discharges and beluga whales. For
cxample, the Anchorage and Kenai POTWSs experience marked spikes in effluent volume during
summer tourist months when belugas congregate in these arcas o feed, mate and birth.
Additionally, cfiluent discharges during slack tides can lcad o high concentrations of bacteria
and poliution in localized arcas where belugas congregate.

..

3. Toxic Contamination

3 The DEIS fails to cite preliminary data available from EPA on toxic pollution found mn a
wide array of Cook Inlet subsistence foods. LCPA. Covk Inlet Contaminant Study Pretiminury
Findings (1998). The data reveal a wide range ol loxic substances m numerous {ish and shelltish
censumed by Cook Iniet beluga whales. NMES reliance on limited beluga rissue sampling does
not eliminate the risks posed by toxic contammants. especially if the Cook Inlet tissue samples
were Laken from younger whales which bioaccumalate fower comarminants than older whales
{this comports with the traditienal knowledge that past Native takes have focused on larger, older
animals).

b. The DEIS Luils to consider terrestrial inputs of toxic chemicals from contaminatcd sites.
Superfund sites, hazardous wastes sites. and similar areas regulated under state and federal law.

4. Onl & Gas Wastes

a. The DEIS puys short shrifl to the billions of gallons of hydro-carbon contaminaled
produced waters discharged imo prime helupa habitat each year. The DEIS relies solely on the
industry-funded FBASCO study (DEIS. p. 48), vet fails 1o consider other toxicily data generated
ander ficility NPDES permits. The DELS should consider up to date toxicity mfonmation on
produced waters, taking into account the high fow volumes. low treatmnent technologics and
sensitive receiving waters at many Cook Inket facilities.
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b. The DEIS also ¢ites only one source on drilling mud toxicity (DEIS. p. 49). Yet the cited
study indicated that 11% ot the wested drilling mud samples “cxeceded toxic levels for the test
subjects.” Id. Withoul any further analysis. the DI:1S than takes a broad leap to conclude that a
1% taxicity i test species does not transiate o adverse impacts for Cook Inlet belugas. NME'S
needs 1o substantiate this conclusion. Drilling mud constituents vitry consiiderably depending on
stratumm. cost and other factors, and biocides, anti-scaling agents and other toxic additives are
reguiacky mixed with muds to improve performance. As a result. water-based drilling mudx can
be highly toxic, and their toxicity can vary greatly. See Sahkalin Watch, Muddicd Waters (2000)
(available from conumentor). Duc to varying toxicities in different muds. NMI'S should not vnly
update its information on drilling mud toxieities generally. but it should also address issues
omitted from the cited study. namely, drilling muds used during exploration activities.

3. Nonpoint Souree Pollution and Land Use

a ihe DEIS summarily concludes that “jd]etermining the impact of municipal {stormwater)
discharges on the beluga whale stock is not possible.” DEIS. p. 51 While accurate
characterizauon of nonpoint source pollution can be luborious, it is certainly not impossible. For
example. the Municipality of Anchorage. the Kenai Peninsula Borough. Cook Inlet Keeper. and
other groups and local govermments have extensive GIS information on coastal watersheds, and
nunierous moedels exist to facilitate assessments of nonpoint source unpacts. NMFS should rely
on available nformation on impervious cover. slope steepness md land type/use 1o produce run-
off cocfficients estimating ncarshore sediment ioading during dry and wet weather cvents. For
NMES o summartly dismiss a nonpont source impact assessment as “impossible”™ points yet
again to a bias aganst considering anything other than hunting in the whales' dechne.

I Conclusion
Thank you for considering these commen:s when (malizing the proposed sule. 11 you have any

queslions or concerns regarding these comments. please contact me at (%07) 235-4068 or
bohimlerkeeper.arg.

1 #zrs,

2l
Ifoh Shdvelson
Loxecutive Director

Lr
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